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Abstract

The issue of fertilized egg in vitro has been the object of controversy in the American courts. Some courts have recognized its 
right to future life while others have ruled that it was no more than pre-embryo and hence lacking the potential for actual life 
and the right to future life. The debate became more intense when this fertilized oven was stored in a private laboratory during 
the marital life followed by the divorce and a dispute between spouses over the future of this oven. In this regard, the American 
courts concluded to the common custody of the former spouses over this stored egg. At the same time, it endorsed the right to 
refuse the procreation specially in the case of the former husband invoking his right not to have children. 
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Introduction

The developing of biological sciences has large 
repercussion on the right to procreation specially concerning 
the fertilization of the egg in vitro. The question has become 
more complicated when an egg from the wife with the sperm 
of the husband during their marriage and was stored in a 
special laboratory with their mutual consent, but the spouses 
separated by the divorce and one of them is no more willing 
to go ahead with the procreation. This is the object of this 
issue in this article.

Arguments in Favor of the Wife’s Custody

The problem of keeping the fertilized egg in a medical 
bank designated for this was raised with regard to the holder 
of the right to guardianship of that egg, i.e. the decision-
maker in determining its fate.

That problem was raised in the Tennessee Supreme 
Court ruling in Davis v. Davis, where it came to fertilizing 
a wife’s egg from her husband’s sperm before her divorce, 
which had been kept in a laboratory. After her divorce, the 

wife asked the lab keeping the fertilized egg to deliver that 
egg because she wanted to go ahead with the pregnancy, 
but the former husband objected. So she asked the court to 
deliver her that fertilized egg [1].

Arguments in Favor of the Husband’s 
Custody

Because the husband objected, she filed a lawsuit before 
the trial court, requesting the delivery of the fertilized egg. 
The court ruled in favor of the wife based on the expert’s 
report which stated that the egg after fertilization becomes 
a human soul that has the right to a future life, which is the 
wife’s request, while the husband was unwilling to have 
children.

The husband appealed the first ruling before the Court 
of Appeal. The report of four experts came in favor of the 
husband defense, on the basis that the matter was related 
to a pre-embryo before the formation of the embryos, while 
the report of one of the experts came in favor of the wife on 
the grounds that the matter was related to the beginning of 
the fetus.
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Experts have distinguished between the fetus and the 
embryo, which is the stage prior to the formation of the 
embryo, and the pre-embryo, which is the stage before the 
formation of the embryo. The latter starts from two weeks 
and ends with three weeks until the leech stage begins after 
three and up to eight weeks, after which the fetus begins to 
form, i.e. starting from the ninth week.

In the opinion of the Court of Appeal, as long as the 
tissue formed did not reach the level of the fetus, his right to 
the future life was not established and the husband and wife 
had a common interest in deciding its fate. Thus, the court 
excluded the character of the person and inclined to conclude 
to the character of the thing. However, it did not specify that 
the disposal of this embryo is carried out by a decision that 
belongs to both the husband and the wife, despite the fact that 
it ended with the existence of joint guardianship between the 
husband and wife over that embryo.

It is noted that determining who has custody of the 
embryo is of legal importance when conducting scientific 
experiments on it; is it permissible without the consent of 
the wife? Tennessee law says this is not permitted. However, 
it does not resolve the problem at hand in this dispute.
 

The expert’s status was challenged before the trial court 
on the ground that he specializes in genetics and not in 
reproductive and gynecological sciences.

The American Committee on the Ethics of Fertility 
Medicine had an opinion on this subject. This view is 
represented in looking at the embryo, not as a person, as it did 
not reach the level of a human being and not as a mere tissue. 
In light of the foregoing, it is necessary for the legislator to 
intervene with legislation specifying the decision-maker on 
this embryo, whether in the case of scientific experiments or 
in the case of its transfer or disposal. It is also necessary to 
determine the extent to which the agreement between the 
spouses regarding the fate of the embryo is respected, the 
extent to which the contract is respected between them and 
the medical center that keeps that embryo, and the fate of 
that embryo in the event of a divorce between the spouses. 
The fate of the embryo should also be determined in the 
event of a dispute between the spouses: whether it will be 
kept for a period of time or will it be disposed of when they 
are unable to agree on the fate of that embryo.

In any case, it is not permissible for the legislator to give 
priority to the interest of the embryo and its right to the 
future life by weighing it despite the objection of one of the 
two parties. The reason for this is due to the conflict that may 
arise with the refusing husband’s right not to have children, 
which is a constitutional right.

Determining the right to respect a person’s decision not 
to have children is due to the fact that this decision belongs 
to the right to private life, even if it was not established by 
an express independent text. Some older constitutions, such 
as the US Constitution, did not enshrine explicitly the right 
to a private life. However, the American judiciary considers 
this right a constitutional right because it attaches it to the 
exercise of rights and freedoms in general. The right to a 
private life is supplemented by those rights and freedoms for 
which there is an express provision [2].

The Joint Custody over the Egg in Vitro

 Applying this rule, the Supreme Court of the United 
States ruled unconstitutional to impose “sterility” on 
perverted and mentally handicapped prisoners to prevent 
them from having children, and defects in their genes that 
threaten their potential children [3,4]. The court based its 
ruling in the case of Skinner v. Oklahoma on the fact that 
the right to procreation belongs to the constitutional rights, 
despite the absence of an explicit provision for this in the 
American Constitution. The court concluded that this right is 
rather an outgrowth of the rights and freedoms enshrined in 
the Constitution [5-11].

 Judicial rulings were not limited to consecrating the right 
to procreation as a constitutional right, but also addressed 
the right not to have children as a constitutional right, and 
this is represented in the prevention of childbearing and 
sometimes in the practice of abortion with conditions where 
life is not completed in the fetus [12,13].

Accordingly, the Tennessee State Court of Appeals ruled 
that the two jointly have the right to dispose of the fertilized 
egg [14]. The woman who married someone else and 
specified in her application the desire to donate the egg to 
any woman who does not give birth. The husband objected to 
that request. Submit the matter to the state Supreme Court. 
Therefore, the Court of Appeal overturned the ruling of the 
trial court and ruled that the fertilized egg (the embryo) is 
not a human being, and that the man has the right to refuse 
to have children as long as the pregnancy has not begun, and 
it was referred to the trial court in order for the spouses to 
agree on a decision that the matter is not unique to either 
of them. The Tennessee Supreme Court has previously ruled 
that a fetus is not a human being [15-18]. Thus, this applies a 
fortiori to the embryo and the leech.

The Tennessee Supreme Court held that it was not a 
human being but a fetus and thus did not recognize that it 
had a right to life independent of his parents’ will. Also, the 
absence of this right means that the mother does not have 
the right to hold this fetus to life. In this she disagrees with 
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the trial court, which approved this right for the wife.

The Supreme Court held that there is a conflict of 
interest between the former wife’s interest in having 
children and the husband’s (in not having children). The 
court favored the husband’s interest in not having children, 
because having children places a heavy psychological 
burden on him, as he will be deprived of raising his son in 
the event of his completion, while the wife’s interest can be 
achieved through another fertilization of the new husband. 
This interest is further weakened due to the wife’s desire to 
donate the attached egg to another mother who does not give 
birth, and therefore the balance will be weighed in favor of 
the husband, according to the court’s opinion.

In that case, the court did not consider the fact that the 
development of the ovum and the appearance of a child 
at a date later than the divorce has no effect in light of the 
development of the culture in this regard, in addition to the 
fact that many legislations allow the existence of a single 
mother and a single father as well. This consideration has 
not been addressed by Arab laws, and it needs legislative 
intervention, as the religious opinion (fatwa) is in favor of the 
permissibility of fertilization of the egg as long as this occurs 
from the husband [15-18]. The issue remains to be addressed 
in the event that the fertilized egg is left by a couple separated 
later by divorce occurred and they did not agree on its fate. 
Here, legislative intervention is also required.

The Tennessee Supreme Court overturned the ruling on 
the grounds that the expert in its favor of the right of fetus 
to life was not a medical ethics professional and instead was 
specialist in genetics rather than pregnancy and childbirth 
specialist [19].

The Medical Ethics and Medical Safety Act of 2005 
was passed in the state to regulate new biology research 
following the start of research on fertilized egg stem cells 
and the emergence of cloning technology and its application 
in the field of stem cells. The question as to whether cloning 
was intended for procreation or whether its purpose was 
treatment has emerged too. In the first case, legislation tends 
to ban cloning, while it tends to allow scientific research 
aimed at treatment [20].

Conclusion

This short study on the custody over the fertilized 
egg in vitro elucidated the opinion of the American courts 
concerning this subject. They are in favor of a joint custody 
of spouses over this fertilized egg. This decision applied to 
the case when the spouses separated by divorce and we 
think that it applies too when the marriage. Anyhow the 
courts ruled that the pre-embryo has an intermediate status 

between the thing and the human being. Because it is not a 
thing, it could not be the object of property. And because it is 
not a human being, it has no right to a future life.

Finally, it is recommended that the legislator intervene 
be regulation the condition in which the fertilized egg may 
be stored and the solution to be implemented if a dispute 
emerged in the couple after divorce as to the future of this 
egg.
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